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SENATE RESOLUTION NO. 359. Н 
REPORTED BY MR. CHILTON. . 
f 


February 18, 1947. 
Resolved, That the pamphlet submitted by the Senator “rom 
Utah (Mr. Sutherland) on February 6, 1917, entitled ‘‘Power of 
the Supreme Court to Declare Acts of Congress Unconstitutional,” 
an address before the Legislature of Oklahoma in joint session Jan- 
uary 23, 1917, by Hon. C. B. Stuart, of Oklahoma City, Oklg., be 
printed as a Senate document. " 
Attest: : 
JAMES M. Baker, Secretary. 
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POWER OF THE SUPREME COURT TO DECLARE ACTS 
| OF CONGRESS UNCONSTITUTIONAL. | 


Address of Hon. С, B. Stuart, of Oklahoma City, Okla., to the Legislature of Oklahoma, in joint session, 
January 23, 1917. 


By Senator C. W. Board: Gentlemen of the joint assembly of the 
House and Senate of Oklahoma: By a resolution we have invited 
one of Oklahoma's distinguished men to address us to-day on a 
very live issue. I yield further remarks to the speaker of the house 
of representatives, Mr. Nesbitt. 

By Mr. Nesbitt: Mr. President and gentlemen of the joint session, 
ladies and gentlemen: It is a pleasure to stand here to-day and present 
to you one of the ablest men in all the great Southwest, who will 
discuss an issue that is now before the people, not only of this State, 
but is becoming an issue all over the United States. Without 
further remarks, I have the pleasure of introducing to you Judge 
C. B. Stuart, of Oklahoma City. [Applause).] . 

By Hon. C. B. Stuart: Mr. President and gentlemen of the Legis- 
lature of Oklahoma: When I received your invitation to address 
you on a subject which, in my judgment, is of vast importance to the 

eople of Oklahoma, I felt that I had received the most distinguished 
Donor that had come'to me during a long professional life; because 
I am called upon as a private citizen to speak my views to this body 
on this subject. I am not unmindful of the obligation that I owe 
you and the obligation I owe to the people of Oklahoma in what 
Y shall say. I am going to speak to you gravely. I am going to 
speak to you carefully. I am not going to make an assertion, his- 
torical, political, or legal that I will not vouch for and sustain by 
authority. [Applause.] 

The question as to whether the Supreme Court of the United States 
should have the power to declare an act of Congress unconstitutional 
was much debated in the early life of this Republic. There were 
some, and among them Mr. Jefferson, the great apostle of democracy, 
who thought that the judges ought not to be clothed with that power. 
In order to understand, my friends, just what this thing means, it is 
necessary for us to advert a little to the history of the time and the 
environments of the men who framed the constitution of 1787-88. 
The Confederacy, as 1t was called, had proved to be a dismal failure. 
It was spoken of as a rope of sand. The National Government was 
so weak that it could not raise funds to pay its officers; no taxes 
could be levied. . It could not exercise the power of interstate com- 
merce; and the States, jealous of their sovereignty, in the very 
beginning negatived and set aside time and time again specific and 
FA iem acts of Congress. It was learned and soon known that it was 
осв for that state of things to continue and the Government 
to be preserved. So it became necessary to call a convention for the ` 

urpose, named in the call, of revising the Articles of Confederation. 

When the convention of 1787 met there was no intention at that 

time to substitute a new and independent form of government in 

place of the Confederacy then existing. Mr. Madison, the deepest 

student of the Constitution we have ever had on this soil, was con- 

stantly writing to Mr. Jefferson, in France, to send him books, the 
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latest works on government. He had examined every republic that 
had existed in the history of the world, and Mr. Madison had reached 
the conclusion that this Government could not exist and could not 

erform its functions as they ought to be performed unless the 

ational Government was ЕО It became necessary to 
give more power to the Federal Government; it became necessary 
to make it impossible for the States to turn down the laws of Congress; 
it became necessary to make the departments of government. separate 
and distinct; and it became necessary, above all other things, to 
put limitations upon each department. 

Now, my friends, let us stop a minute, because this is a grave 
question. If this is not the forerunner of a revolution, I have read 
my country's history wrong. [Applause.] Listen! What is a con- 
stitution? Think fora moment. A constitution ordinarily is simply 
a fundamental law, written, stating certain fundamental principles 
and certain fundamental rights. But the Constitution of the United 
States goes further. The Constitution of the United States is not 
only a compact between the States and the Federal Government, 
but it is the supreme law of the land. [Applause.] 

Now mark that. For the first time in the history of the world 
the attempt was made to create a government by the people and 
of the people, which through its fundamental law should put a lim- 
itation upon the people themselves. The great weakness of the 
republics of old had been that the people had not restrained them- 
selves. It became necessary by the limitation of a written con- 
stitution not only to hold in check the executive department, not 
only to hold in check the legislative department, but to hold in 
check the people themselves, who created the Constitution. As 
Chief Justice Fuller said in his address to a law class: ““It is the first 
time that the таш people—‘‘created а government апа 

ut self-imposed restraint upon themselves.” Why did they do it? 

hink of it a moment. y, my friends, this is the reason: No 
man is capable of passing laws unless he is normal. No man is 
capable of executing the laws unless he is normal. No man is capable 
of judging the laws unless he is normal. 

In periods of great excitement, when the prejudices of men are 
greatly stirred, when men are unable tó conti their emotions— 
then comes the time when constitutional restraint is the saving salt 
of government. [Applause.] 

The Federal Constitution is not the constitution of the conven- 
tion of 1787, because passed by the Philadelphia convention. Don't 
let any man lead you into the mistake of believing that the men 
in the Philadelphia convention made this Constitution. When the 
Philadelphia convention had passed upon this Constitution they sub- 
mitted it, not to the legislatures of the various States for ratifica- 
tion, but they submitted it to the conventions of the various States. 
to be called and filled by the people, and it required that nine out 
of the original thirteen States shouldratify that Constitution. De- 
bates were had everywhere. It was a time of great stress. It was 
a time that tried men's souls, because for the first time in the history 
of the world a pure constitutional republic was sought to be created. 

The ына to this resolution 1s the thing with which I take 
issue in the beginning. This resolution says that: ‘‘Whereas, the 
Supreme Court of the United States has assumed the unconstitu- 
tional power to declare laws unconstitutional; and whereas, in the 
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Philadelphia convention it was four times rejected when the con- 
vention was asked to bestow this power * * *.” I don't agree 
with that either as a matter of history, nor do І agree to it as а 
matter of principle. [Applause.] 

As a matter of fact, my friends, time and again the question as 
to whether the Supreme Court should have the power to declare 
laws unconstitutional was brought before the Philadelphia conven- 
tion; time and again it was debated. It is true that a proposition 
was made to give the judiciary the right, with Congress, to deter- 
mine the constitutionality of a law in advance, and that proposition 
was voted down. But nowhere in the debates, in my judgment, 
and I have behind me some of the most distinguished public men 
and Senators in the Union, and my own research, and nowhere can 
those things be found as charged. See speech of Senator Sutherland 
in United States Senate, and J. W. Bailey before American Bar 
Association, 1915. My friends, the Philadelphia convention was a 
secret convention. Washington, the President, ordered the doors of 
that convention closed. He was a great patriot. He did not want 
the people to know how solicitous, anxious, and uncertain those 
delegates were about the future fate of this Republic. They had no 
reporters. The only thing we have are some notes taken by Mr. 
Madison. It is impossible to tell exactly what occurred in that con- ` 
vention. I know, though, that Mr. Gerry in that convention stood 
on his feet and announced that the Supreme Court of the United 
States, under the Constitution, would have the right to declare a law 
unconstitutional. 

But the true test came when it went back to the conventions of 
the people. And now, gentlemen, I want to impress this on you, 
because it is too serious a matter to trifle with. It was a known 
fact that Virginia, through her delegates, the large majority of them, 
was opposed to the Constitution. New York was opposed to the 
Constitution three to one. Connecticut was opposed to the consti- 
tution, and Massachusetts—and they talked about State’s rights, 
asserting the most extreme doctrine of state’s rights that the country 
has ever known—was opposed to the adoption of the Constitution. 
I say this to you: We can not adopt ‘any theory in this matter that 
will violate the compact between the States and the Federal Gov- 
ernment written in that Constitution. Why can’t we do it? Be- 
cause the States in their conventions when they adopted that Con- 
stitution adopted it with a construction upon it which was the solemn 
judgment of her people. What occurred in the Connecticut conven- 
tion? I want to show you. Now, they were debating there whether 
or not they would adopt this Constitution. They were debating 
whether or not they would stand or fall with the theory of govern- 
ment proposed in that Constitution. 

They debated it day after day, public men in that convention, 
and strange to say, those State conventions called out the ablest 
men in America. They were the biggest men of their time and 
as big as any men of any time. When the matter was before the 
Connecticut convention, what occurred? You remember Oliver 
Ellsworth + Oliver Ellsworth was afterwards Chief Justice of the 
Supreme Court of the United States. Oliver Ellsworth was the 
man who wrote the celebrated judiciary act of 1789. Oliver Ells- 
worth was a member of the Philadelphia convertion, and who 
better than he was qualified to speak to the men of Connecticut 
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as to the meaning of that Constitution? Here is what he said to 
his people. Неге is his language —his words: 

“This Constitution defines the extent of the powers of the general 

overnment. If the general government should at any time over- 
ap lts limits, the judicial department is a constitutional check. 
If the United States go beyond their powers, if they make a law 
which the Constitution does not authorize, 1t is void, and the judicial 
power, the Nation's judges, who, to secure their impartialitv, are 
made independent, will declare -1t void. On the other hand, if the 
States go beyond their limits, if they make a law which is an usurpa- 
tion upon the gereral government, that law is void, and the upright 
and indeperdent judges will declare it so." 

Connecticut adopted that Corstitution ard made that compact 
with the solemn belief that the Supreme Court of the United States 
was the guardian of the ark of the constitution [Applause.] 

The New York convention, as I told you, was almost unani- 
mous, at first, agairst the Constitution, against the government as 
proposed. What occurred there? Here is what Hamilton said 
to the New York convention—you krow that the times were so 
desperate and men's souls were tried to such an extent that John 
Jay, Alexander Hamilton, and James Madison started a little maga- 
zive, called the Federalist, and in that magazine—the greatest con- 
tribution to civil liberty that the world has ever knowr—im that 
little magazire they, by their patriotism ard their courage a: d 
their wisdom, gave color ard form to the rew government. What 
did Alexander Hamilton say to the New York convertion? “There 
is no position which deperds on clearer principles than that every 
act of delegated authority contrary to the tevor of the commission 
is void. No legislative act contrary to the Constitution is valid. 
To deny this would bo to affim that the deputy is greater than 
his principal. That the servant is above his master. That the 
representatives of the people are greater than the people. The 
interpretation of the laws is the proper and peculiar province of the 
courts. The Constitution must be regarded as the fundameo tal 
law. It must belorg to them to ascertain its meaning as well 
as Ше meanirg of ану particular act of the legislature. If there 
should be an ГДК variance between the two, that which 
has the superior obligation must be sustained. In other words 
the Constitution must be preferred to the statute. The n ter tion 
of the people named in the Corstitution must be preferred to a 
legislative bill." [Applause.] When New York adopted that Con- 
stitution she did it with the solemn belief that the Supreme Court 
of the United States would have the right ard the power to атта] 
any law passed by any body in conflict with the wil of the people 
as expressed in that Corstitutior. [Applause] 

Ah, but they talk about what John Marshall did. My frierds, 
vou krow that I am a lawyer. I krow no other business ard 

ave rever known any other, and if my revere ce for Johr Mar- 
shall exceeds lawful bounds it is because I believe that God Almighty 
raised him up for a solemn purpose in this Republic. [Applause.] 
They say that John Marshall, m Marbury v. Madison exceeded 
his authority. They say that he trampled the Constitution under 
his feet and declared a law unconstitutional. When that Constitu- 
tion went from the Philadelphia convention to the State of Virgi ia, 
John Marshall was there as a delegate. Patrick Her ry was there 
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as a delegate. Edmund Randolph, their governor, was there as a 
delegate, and when they discussed the powers of the judiciary, 
John Marshall arose in that convention, and no man answered him 
nay, and he said: “The Supreme Court of the United States has 
tho power and must exercise the power to declare any law in conflict 
with the expressed will, of the people in this Constitution void.” 
He said it. Patrick Henry, who. died in the last ditch—who opposed 
the Constitution because he thought that the powers given to the 
national Government would result in the destruction of the States— 
Patrick Henry agreed with John Marshall that under the Constitu- 
tion as framed, the judiciary would have the right to declare a law 
unconstitutional. I say to you that when Virginia adopted that 
Philadelphia Constitution she did it with the solemn belief that the 
Supreme Court of the United States would be the guardian of the 
rights of the people as named in that instrument. | 

Was anybody deceived? Was anybody misled? The people 
knew exactly what construction had been put on that instrument 
by those conventions. And that is not all. Why, my friends, prior 
to the Constitution, way back in 1712, the South Carolina Supreme 
Court held a law unconstitutional because it was in conflict with 
the Magna Charta. New Jersey declared a law unconstitutional 
prior to the adoption of the Philadelphia Constitution. Virginia 
courts had declared laws unconstitutional. It was no new je 
in the history of the American Government. Do you know the 
reason that men had trepidation about it? ‘Do you know the 
reason that men had doubts and misgivings about it? I will tell 
you. Because the people of America had never known any govern- 
ment but the English Government. Under the English Government 
Parliament is the supreme law. Parliament makes the constitution, 
and our people could not reconcile themselves.at once to the idea 
that the | in Washington was not the equal of Parliament 
in Great Britain. It was to change that—it was to strike checks 
and balances between the three great departments of government-—- 
that that innovation upon government was made in America. Why, 
the Parliament of Great Britain can not be turned down by the 
court, and yet Lord Brougham, one of the greatest Englishmen, has 
said that if Parliament passed a.law denying free speech and the 
right of assemblage among the people it would be unconstitutional, 
and that although the courts could not strike it down, the people 
would. [Applause.] | 

Ah, but that is not the point. America worked out a result, not 
by revolution, but by peaceful means. So, I say to you, my friends, 
history does not sustain the assertion that the American people did 
not understand when this Constitution was adopted that the entire 
judicial power of the United States was vested in the Supreme Court. 
History does not sustain the position that the doctrine was turned 
down in the Philadelphia convention, but history does sustain the 

osition that the recalcitrant States, the States who were fighting 

ardest against the Constitution when they came in, came in with 
the solemn conviction that those laws could be declared unconstitu- 
tional by the Supreme Court. 

The next proposition is that the power to declare laws unconsti- 
tutional by the Supreme Court is fleducible from the language of 
the Constitution. On the face of that immortal paper these words 
occur: “The Constitution of the United States and the laws made 
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in pursuance thereof shall be"—what?—'' the supreme law of the 
land.” Mark that, “and the laws made in pursuance” of this Con- 
stitution shall also be supreme. What does that mean? Now, my 
friends, I have taken the trouble—and I want to show you how 
valuable that is—I have taken the trouble to run down step by step 
how that Constitution came out of the committee of the whole. I 
have taken the trouble to run down the changes that were made so 
that its final language might meet the demands of the people. 
Listen. Неге is the first that was introduced: “That the legislative 
acts of the United States made by virtue and in pursuance of the 
articles of the Union, and all treaties made and ratified under the 
authority of the United States, shall be the supreme law of the 
respective States." Do you catch that now? The legislative acts 
of the United States made in pursuance of the articles of the Union 
shall be—what? “The supreme law of the respective States.” 
That did not satisfy the people. The next one they brought out 
was this: “The acts of the Legislature of the United States made in 
pursuance of this Constitution, and all treaties made' under the 
authority of the United States, shall be the supreme law of the 
several States." Still no mention of the Constitution, and no inti- 
mation that it was the people's and not the States’. But here is 
the last one. All of those were turned down. Here is the one that 
was adopted: “The Constitution and the laws of the United States 
which shall be made in pursuance thereof, and all treaties made, or 
which shall be made under the authority of the United States, shall 
be the supreme law"—of what? Not of the States, but of the land. 
What land? Every foot and acre and every man and woman of 
this Republic is covered by that Constitution. “And the judges in 
every State shall be bound thereby, anything in the constitution or 
laws of any State to the contrary notwithstanding.” That is the 
way that provision came out of the convention. 

Now, my friends, I have lived long enough to know this: If I want 
to find out what the Constitution of the United States means: if I 
want to get the ripest and most mature judgment upon that great 
instrument, I don't go to a Senator of the United States, nor to a 
Member of Congress: 1 go to the men who have given their days 
and nights to the study of that great instrument, and who are teach- 
ing the youth of the country what constitutional AN means. 
I go to Story: I go to Cooley: I go to John Randolph Tucker; I go to 
Willoughby. in my judgment the most fearless commentator on the 
Constitution that this country has produced: fearless in his criticism, 
just in his attacks. What does he say? 

Nothing could be more solemn, nothing could be pitched in a higher 
spirit than these words: “Whatever may be the evidence of prior 
State or colonial practice, it appears quite plainly from the proceed- 
ings of the constitutional convention, as well as from the words of the 
Constitution itself, that it was intended that the courts should have 
the power of disregarding unconstitutional legislative acts. The 
greatest solicitude"—now mark this language; this man is writing 
for the ages, not for a time, but for the ages—' ‘the greatest solicitude 
was constantly expressed in the convention that the national legisla- 
tive power should be prevented from encroaching upon the power of 
the other departments of Government, and a great variety of schemes 
for preventing this were made. In addition to the qualified presi- 
dential veto which was finally adopted, it was expressly provided that 
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the Constitution and the laws of the United States made in pursuance 
thereof shall be the supreme law of the land, and the Federal judicial 
power should extend to all cases in law and in equity arising under 
this Constitution. From this it clearly appears that the courts were 
bv the Constitution given the power to consider the constitutionality 
of legislative acts.” 

Mv friends, when Randolph brought the Virginia plan to the Phil- 
adelphia convention—it sounds extraordinary in these times of pros- 
perity and peace to us—when he brought the Virginia plan to the 
Philadelphia convention he had a clause in there approved by Mr. 
Madison that the Federal Congress should have the right to nullify 
a State law if the Congress in its judgment thought the law was 
improper or not in harmony si the purposes of the Union. 
Madison and Randolph presented that Virginia plan. The conven- 
tion turned it down. lt would not stand for it, and 1t would not 
have been the part of wisdom to do it. But Madison was afraid of 
the National Legislature. Madison was afraid that unless a curb 
was put upon Congress, that unless some limitation outside of the 
legislative and executive was put upon Congress, that ruin might 
result. I want you to listen to his prophetic words. Here is what 
he said: “In a Government where numerous and extensive preroga- 
tives are placed in the hands of an hereditary monarch, the executive 
department is very justly regarded as a source of danger and watched 
with all jealousy. But in a representative Republic, where the 
legislative department is limited both in the extent and duration of 
its powers and where the legislative power is exercised by an assembly 
which is inspired by a supposed influence from the people, with an 
intrepid confidence in its own strength, which is sufficiently numerous 
to feel all the passions which actuate the multitude, yet not so 
numerous as to be incapable of pursuing the objects of those passions, 
by all reason it is against the enterprising ambition of this depart- 
ment that the people ought to indulge all their jealousy and extend 
all their precaution. Its constitutional power being at once more 
exclusive and less susceptible of precise limitation, it can with greater 
facility mask, under complicated and indirect measures, encroach- 
ments that will destroy the coordinate departments of the Govern- 
ment." 

Madison, the greatest figure in the Philadelphia convention, the 
best informed man in the Philadelphia convention, declared to the 
public that it was the legislative power that must be guarded against, 
not because they were dishonest, not because they were not patriotic, 
but because, my friends, unbridled power grows fat on what it feeds 
on. There is no place in the American Constitutional Government for 
the deposit of unbridled power. It is absolutely inconsistent with the 
genius of our institution; 16 is inconsistent with our conception of 
liberty: it is inconsistent with our idea of the independence and 
strength and purity of the three departments of government. 

Did you ever thmk why they made the three departments? The 
Constitution of the United States doesn’t say the Supreme Court shall 
have jurisdiction of this or this. It does not say that. What does it 
say? The Constitution of the United States says the judicial power 
shall be conferred upon the Supreme Court of the United States. No 
other body under the Federal Government has judicial power. The 
sole depository of judicial power by the very language of the Consti- 
tution is the Supreme Court of the United States. Congress passes a 
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law to-day, and some gentleman, a citizen of the United States, feeling 
that he has a right to invoke the protection of the Constitution, 
attacks the law. Congress says: ‘‘I considered whether it is consti- 
tutional. I have declared it is constitutional; nobody can review 
my acts. I am not going to hear your complaint. What I have said 
is final. I have passed the law and I have passed on its constitu- 
tionality, and having declared it to be constitutional no citizen has 
the right to quarrel with my judgment.” But the trouble about it, 
when Congress does that it exercises a judicial function. Nobody can 
decide as between individuals or as to any man’s right to a consti- 
tutional guaranty unless he does it through the exercise of a judicial 
function. I mean a final decision. | 
. This legislature passes a law to-day. Every good legislator con- 
sults his judgment. The first thing he asks MT is, Is this law 
constitutional? If he satisfies himself it is constitutional he passes 
it. But when it reaches the court, look now at the tenderness with 
which the courts meet that proposition. When it comes out of this 
legislature the supreme court of this State when it takes up that law 
says every presumption will be indulged in favor of its constitution- 
ality. If we have any doubt about it, we declare it constitutional. 
That is the way to construe constitutions, and that is what Marshall 
said in Marbury v. Madison, and it has been the law ever since. 
Now, my friends, I have shown to you that out of the very language 
of the Constitution comes the power in the judges to declare a law 
unconstitutional. I have shown to you that the people of this Union, 
when they went into that constitutional compact, believed and under- 
stood that that court should have the power to declare a law in con- 
flict with the organic law unconstitutional. Now, we come down to 
a graver question, and one that ought to go straight to every legisla- 
tive mind in this body. The Senator from Oklahoma said that he 
had shot an arrow straight at the heart of privilege. I will tell 
you he shot an arrow straight at constitutional government. [Loud 
applause.] They say that this power to declare a law unconstitutional 
has never done the people any good; that it has never brought any- 
thing but sorrow and distress and efforts at disunion. But, O, my 
friends, I can not understand how a man that draws his blood and 
birth from the old State of Virginia can say that thing. Listen. If it 
had not been for the Supreme Court of the United States the people of 
the South in the reconstruction days would have been footballs and 
slaves. [Applause.] I don’t assign any bad motives to the victors. 
I am not one of those that accuse those men of corruption that passed 
those laws—-it was a time when the passions of men were aroused to 
the limit. The South had been defeated and the North wanted to 
make its victory secure, and so with the spirit of the victor they 
began to lay all sorts of conditions and hardships upon a conquered 
people. Now, my friends, you know what they did. That Congress 
attempted to confiscate the estate of Robert E. Lee at Arlington, 
attempted to take 1t away from him, but the Supreme Court of the 
United States, manned and controlled by northern men who hated 
secession, told Congress they could not do ıt. [Applause.] That same 
Congress passed a law—that same Congress passed a law that the 
negro who had been a slave should have the right to sleep at the same 
hotel, shóuld have a right to get a seat in the dress circle of your 
theater, should have a right at all places of amusement, to be equal 
to the white man. The Congress of the United States passed that 
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law. It went again to the Supreme Court of the United States, and 
the Supreme Court of the United States declared it unconstitutional. 
[Applause.] It declared it unconstitutional because the Federal Gov- 
ernment can not act upon the individual in a State. I have got a 
right to say who shall come to my hotel. It is only where the State 
passes a law in contravention of the fourteenth amendment that Con- 
gress is empowered to pass legislation which shall be corrective of 
the law passed by the State, and so they saved our children from the 
humiliation and disgrace of having to elbow with those who were 
our slaves. [Applause.] Don’t think for a moment I say this in bit- 
terness toward the negro, because some of the happiest memories of 
my life are connected with that race, and I am for giving them every- 
thing that comes to them under the law, but I am not in favor of their 
sitting by my daughter in public places. 

A young man, a brilliant young man, who had been a Confederate 
soldier went up to the Supreme Court of the United States and sought 
to appear in a case. Objection was made that Congress had passed 
an act prohibiting him from appearing. It declared that although 
he had taken the oath of allegiance, the ironclad oath, he gave aid 
and comfort to the rebellion, and for that reason he could not practice 
in that court. The Supreme Court of the United States came to that 
case, and O my friends, you ought to stop and consider. The Consti- 
tution of the United States says that Congress shall pass no bill of 
attainder and it shall not pass an ex post facto law. hen that came 
up to be considered by the Supreme Court of the United States, that 
same Supreme Court declared that law unconstitutional because it 
carried with it a bill of pains and penalties which could not be in- 
flicted under the Constitution, and because the pardon of the Presi- 
dent was a complete answer. Feeling was running pretty high, was 
it not, gentlemen, when the Congress of the United States would 
pass such laws as these, and yet they passed them. They passed 
them. This man Garland became a Senator of the United States and 
a member of a presidential Cabinet. Think what would have hap- 
pened if the patriotism of those judges had not stemmed the tide of 
a Congress drunk with passion and power, determined not only to 
conquer but to humiliate the vanquished. Then tell me that it has 
done no good. 

I came here for the first time to-day into this magnificent capitol, 
and as 1 came in [ thought that the people of the State of Cklahoma 
pal this capitol here and the Supreme Court of the United States 
1elped them to do it. [Applause.] Congress, in the exercise of its 
power, and in the excess of its power—think of 1t-—Congress has pro- 
vided in the enabling act this capitol should stay at Guthrie for a 
certain number of years. Nobody blames Guthrie. Guthrie was the 
most important city in this State at that time. IIer men no doubt 
went there and induced Congress to put Guthrie's name in the bill. 
Ah, but when the Supreme Court of the United States got hold of it, 
it said: ‘You can not arrogate to yourselves the power to name the 
capital of a State." [Applause.] That power resides in the people 
of the State. Whenever you attempt to do it you infringe upon the 
Constitution. Tam proud to say that my friend, the governor here, 
was the first who sounded that clarion note. Do you say it has done 
no good? Why, my friends, the greatest pride and glory of the 
American people is that unique feature in our Constitution. I want 
to tell you what foreigners say about it—men from afar off, who 
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stand and look upon this noble structure with amazement, because 
they have been educated in the political schools of the Old World, 
and they were not in sympathy or touch with this liberty experiment 
on this continent. “Mr. Bryce, the author of The American Conimon- 
wealth, one of the most learned and gifted of Englishmen, says that 
the Constitution of the United States is to him a marvel; that it is 
the most beautiful conception both in practice and in theory that has 
ever come under his observation, either as a philosopher or historian. 
Prof. Dicey, in lecturing to his students in England at Oxford, de- 
clared that it was the most monumental experiment in human liberty 
the world had ever known, and the most successful. De Tocqueville, 
that celebrated young Frenchman who came over here and wrote 
that wonderful work on democracy, the most brilliant man, in my 
judgment, who ever considered our Constitution from a foreign stand- 
point, used this language. He said: ‘‘The power of the Supreme 
Court of the United States to declare a law únconstitutional is the 
most perfect safeguard against the tyranny of political assemblies 
that the world has ever known." [Applause.] 1 give you the opin- 
ion of foreigners. My distinguished friend, the Senator, said that in 
no country in Europe did a court have the right to declare a legislative 
act void. My answer to him is that in no country in Europe is liberty 
and до government founded upon:a constitution like ours. 
[Applause.] 

My friends, John Randolph Tucker, to my mind, was one of the 
most delightful characters and magnificent lawyers with whom 1 ever 
came in contact. He had the honor of being professor of constitu- 
tional law at Washington and Lee University, the university made 
famous by that great and good Southern man. "The duty imposed 
upon Mr. Tucker was to teach the voung men of the South and West 
what the Constitution was. It was to teach them what its purpose 
was, what its scope was, what its power was. I want you to listen 
at his language. I have given you some quotations from foreigners; 
I want to bring you home to these people, I tell you, who have made 
lifelong studies of the Constitution, whose heart is in it, whose brain 
is in it, and no politics anywhere at any time. I want to give you 
these words from this man. Listen to Tucker: ‘Тһе judicial power 
is an independent one and it is absolutely essential to the paramount 
force of the Constitution. 1t was the intention of the framers of 
the Constitution that the judicial power should be the protector of 
the Constitution against its violation by either of the other depart- 
ments of government or by the States. The court does not assume 
a superiority over the ае branch when 1t decides a law uncon- 
stitutional. By its judgment it gives supremacy which is superior to 
all over the ulta vires acts of either of the departments or of any 
officer of the States. Without such power in the judiciary, the para- 
mount force of the Constitution would have been paralyzed, and the 
departments of government would have held practical supremacy over 
the supreme law of the land. In fact, it is the essential attribute of 
judicial power. Wherever vested, whether in the Supreme Court or 
in a justice of the peace, it is to give effect to the paramount law, and 
where the supreme law and the subordinate law come into conflict, 
to declare that the supreme law shall prevail." [Applause.] Here 
is the Supreme Court of the United States, in which is vested the 
entire judicial power of the Federal Government. A law is passed 
by Congress. Some citizen of the Union attacks that law as an inva- 
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sion uron his constitutional rights. He goes to the courts, and what 
does the court do, and what must it do? It lays the law passed by 
Congress down on one side, and it lays the Constitution down on the 
other, and with a due regard to the presumption in favor of tle con- 
stitutionality of the law, it examines carefully and determines wt et! er 
there is a conflict. 

If there is a conflict, what is the court to do? Does the court 
simply find the conflict and stop? If it did, no result would follow, 
and no good could come of it. No; the court when it compares the 
two laws must first find if there is a conflict. When a conflict is 
found, what is its duty under the Constitution? Its duty under the 
Constitution is to give effect to the supreme law as against the subor- 
dinate law. Is there any escape from that proposition? Is it not a 
wholesome thing in government ? 

Daniel Webster was reputed in his day, and was regarded by 
John Marshall, as the greatest constitutional lawyer of his time. 
Some of the doctrines which he asserted did not appeal to us who 
had different views, but in his calm, dispassionate moments, when 
he brought that great mind of his to bear upon the fundamental 
law, his judgment is more precious than rubies. І want to call your 
attention to what he said on this very question. Listen at Webster. 
Ah! gentlemen, you can not go wrong when you study Webster on 
the Constitution—not far wrong. What does he say? ‘‘The Con- 
stitution being the supreme law’’—this is in his work, and not in his. 
speeches—‘‘it follows of course that every act of Congress contrary 
to that law must be void. But who shall decide this question ?” 
There itis. The object of this resolution is to let Congress not only 
pass the law, but to let Congress pass upon the constitutionality of 
the law. That is the purpose. Daniel Webster says: ‘‘But who 
shall decide this constitutional question? Shall the legislature decide 
it? If so, then the Constitution ceases to be a legal and becomes 
only a moral restraint upon the legislature.” Do you catch that 
thought? ‘‘If they, and they only, are to judge whether their acts 
are conformable to the Constitution, then the Constitution is admoni- 
tory and advisory only, and not legally binding.” Why, that is as 
clear as a mountain stream. ‘‘Because if the construction of the 
Constitution rests wholly with the legislative department, their dis- 
cretion in particular cases may be in favor of very erroneous and 
dangerous construction. Hence the courts of law, necessarily, when 
the case arises, must pass upon the validity of particular acts.” 

Now that is the unbiased opinion of a great man who had watched 
the constitutional progress of the country. I am going to read you 
one more extract. I could read here to you for a half day from the 
greatest men this country has ever produced sustaining the power of 
the courts to declare these laws unconstitutional, and declaring that 
the safety of the Republic depended upon making the courts the 
guardian of the Constitution. Here is what Kent, the Blackstone of 
America, says: 

““The interpretation and construction of a constitution is as much 
a judicial act, and requires the same discretion, as the interpretation 
of alaw. To contend that the courts of justice must obey the requisi- 
tions of an act of the legislature when it appears to them to have 
been passed in violation of the Constitution would be to contend 
that the law was superior to the Constitution, and that the judges 
had no right to look into it, and regard it as a paramount law. 16 
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would be rendering the power of the agent, the legislature, greater 
than that of its principal, and would be declaring that the will of 
only one concurrent and coordinate department of the Government "— 
now mark that—‘‘under the Constitution would be absolute over 
the other departments, and competent control according to its own 
will and pleasure the whole fabric of the Government and the funda- 
mental law upon which it rests. The attempt to impose restraint 
upon the exercise of the legislative power would be fruitless if the 
constitutional provisions were left without any power outside of 
Congress to declare an act unconstitutional.” My friends, the logic 
of that position is unanswerable. 

Now let’s see what this resolution will do. Let us see what it will 
do. Why, the Senator says the same power that he wants to give 
Congress. will, by a necessary corollary, be assumed by the State 
legislatures. Just think of that. The Constitution says that no 
State shall pass any law impairing the obligation of a contract. If 
this doctrine is correct, the legislature of a State can pass a law 
impairing the obligation of a contract, and there is no remedy. 
Our Bill of Rights says that no man shall be put twice in jeopardy for 
the same offense, and yet if this resolution of the Senator goes this 
protection can be taken away. My friends, the power to do this 
thing carries with it the possibility of doing it, don't it? That is the 
trouble. The power to do it. If you give Congress the absolute 
power to pass upon the validity of its own acts, there is no limitation 
Don the legislative department, and if there is no limitation upon 
the legislative department, our experience with national legislators 
at least is that when you give them the power thoy exercise it. 

So, my friends, without imputing to any man anything but a 
proper motive, without imputing to any member of this legislature 
anything other than a patriotic purpose to do that which is right and 
proper, Í say to you the moment you agree that the right to declare 
a law unconstitutional by the Supreme Court of the United States 
shall be taken away, that moment you strike down and destroy that ` 
department of the Government, and when you destroy that depart- 
ment of the Government you have destroyed the Constitution, and 
when you have destroyed the Constitution you have left us without 
anchor and without compass. [Applause.] 

The idea of saying to the judges of the Supreme Court of the 
United States that if you declare a law unconstitutional, ipso facto, 
your seat becomes vacant. Why, my friends, they made the tenure 
of office of a supreme judge for life. Ard they provide that his 
salary should never be decreased during his life. A great man said 
that it was a safeguard against Congress starving the judges into sub- 
mission to its views. Congress can not starve the Supreme Court 
judges. Congress can not decrease their pay. .They can increase it. 

hat was to make them irdeperdent. Edmund Burke, the greatest 
philosopher of Europe, said: “No judiciary was an ideal and perfect 
judiciary which was not exterior and outside of the other departments 
of government.” | 

Something was said about the McCardle case—that nobody had 
ever called attention to the MeCardlo case. The first case on that 
subject was the case of Durousseau, decided by Chief Justice Marshall 
way back yonder in Cranch. Не said the appellate jurisdiction of 
the Supreme Court was subject to regulation by Congress, but he 
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sald this: He said that the appellate as well as the original juris- 
diction of the Supreme Court came out of the Constitution. 

Something is said about the Standard Oil case. Why, my friends, 
it shows the extremes to which great men are driven when they are 
defording a bad cause. The Stardard Oil case had some constitu- 
tional questiors in it, but every ore of them were decided in favor of 
the Government. The thing that was objected to was that the court 
construed the law in a way which many Cor gressmen thought was not 
inter деа by Congress. They did not declare that law uncorstitu- 
tional. That question was notin it. Yet they say that that decision 
has raised the price of eggs to 60 cents. [Laughter and applause.] 

My frici ds, I feel so deeply upon this proposition, I am so con- 
vinced that this is an hour for courageous action, l am so convinced 
that this is an hour for deep and patriotic thought, I am so con- 
vinced that this is an hour when men must not be driven from their 
moorings. I am convinced that this is an hour when Government 
is on trial. I remember that a celebrated Erglishman once in the 
midst of his governmental perplexities cried out in his arguish, 
“Oh, John Milton, would thet you were here. Erglard has need of 
theo." Ard so I can say, “Оһ, Marshall ard Tarey, would that you 
two were here. America has reed of you im this solemn hour.” 
[Applause.] 

a EN ard you remember it well, that at the Battle of Trafal- 
gar, when Nelson was fightir g his last fight, he stood on the deck of 
his flagship Victory avd he sigraled to his fleet, “El gland expects 
every man to do his duty to-day," ard so I say to you that the 
people of America are looking to this legisleture, rot only the people 
of the State, but the people of America; ard as a citizen of this State 
I felt that no more wholesome thirg had been done since Oklahoma 
assumed the reirs of State goverr ment than the action of the house 
of representatives in turnirg down this proposition. [Applause.] 
They have charged us in Oklahoma with writing a constitution that 
was radical, but it stood. They have charged us with following false 
doctrines at times; they have charged us with ben g a spirited and 
changeable people, but, thank God, the people of America can not 
in the face of the action of this house of representatives say that the 
people of Oklahoma do not love the Constitution of the United 
States. [Applause.] © 

Ard row, my friends, I must conclude. As I told you in the 
outset, I rever felt a more solemn ard pressir о responsibility upon 
my shoulders than I feel now. I did not come here to teach you. 
I did not come here to seek your favor. I did not come here to 
seek your commendation, but I came here to reason with you as a 
citizen of this State and as my representatives ard representatives 
of the people amorg whom I live and with whom I move ard act. 
I come here to ask you to let this cup pass. Don’t pass it to the 
lips of good government. Stand for the altars ard the ashes of your 
fathers. They can rot be improved upon. Those wise men worked 
and wrought, and when Mr. Gladstone said that the Cor stitution of 
the United States was the greatest document that had ever been 
struck out by the mn d ard hard of men at a given time, he said what 
is true, ard he said that its tough fiber and its beautiful development 
has justified the wisdom of its four ders. 

That being so, without rebuking anybody—public men make mis- 
tekes; public men in their efforts to serve their people sometimes go 
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too far— without attempting to criticize, without attempting to injure, 
without attempting even to lessen any man's stature, Í say to you 
that the hour has not yet come and the clock has not struck when the 
Legislature of Oklahoma will be justified in destroying the judicial 
depertment of the Government. 

ow, my friends, one other observation: Somebody said—they 
have a way of saying that there are some elderly gentlemen upon the 
Supreme Bench of the United States—some elderly gentlemen m black 
gowns that decide cases. Ever since the beginning of that court its 
ability in the main has exceeded the ability of any tribunal on earth. 
I say that to you because I know it to be true, and I say furthermore 
that its integrity has exceeded the integrity of any tribunal on earth. 
[Applause.] In my day and yours three Senators of the United States 
have been dismissed from the Senate and disgraced. Monopoly, if it 
wants to fasten its tooth upon the EUR of the people, does not hunt 
the judiciary department, and you know it. That department, sit- 
ting up yonder like a fixed star, separate and apart, has never been 
touched by the tongue of righteous slander, nor has it ever been 
bought or driven from its duty. [Applause.] 

My friend says let us pass this law, and then if Congress decides to 
pass a law that they think is constitutional and the people think is 
not constitutional, let us recall the Congress. My friends, that is.the 
most involved and extraordinary remedy for private wrongs that has 
ever been brought to my attention. Recall the Congress! Why, I 
thought that recall idea was dead. I thought it died m the dog days 
that engendered it. «All lawyers are in favor of this judicial power. 
I will tell you why. My friends, whatever prejudice the people may 
have against the lawyer they ought to give him credit for this one 
thing. He is in constant touch with the judicial and constitutional 
development of his country, and‘he above all men in the community 
is best informed upon that subject. There is not any doubt about 
that. Now then, that American Bar Association voted unanimously 
against the recall heresy. And if this were brought up before the 
lawyers of the United States to-morrow it would not get votes 
enough to grease a skillet. Just thmk of it. Just think of it. Those 
of you who are lawyers in this body, I have no quarrel or trouble with 
you, because you know as well as I do that this doctrine is not sound. 
You know we can not stand for it. You know it is a stroke at the 
Constitution of the country, a blow at the very heart of the people. 
You men who are not lawyers, listen one time to the lawyers, com- 
mune with them, talk with them. Find out what the Constitution 
means, what it stands for, and when you have done that I have no 
doubt but that you will brand this proposition as a heresy—vou will 
brand it as an effort to overthrow Government, and to taki the reins 
of Government from one of the constituted authorities of Govern- 
ment, and leave us without any protection against unconstitutional 
laws. We have got to turn this down. I am giving you my judg- 
ment as a citizen. You, in your judgment, of course, will do as you 
please; but let us say, as Joshua said of old, ‘‘ As for me and my house, 
we will serve the Lord,” “as for me and my house, we will revero and 
stand by the Constitution.” [Loud applause.] , 
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